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G.R.CASE NO. 690/2011  
 

DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE 1ST 

CLASS, TEZPUR, SONITPUR 

 

Present: Smt. Priyanka Saikia, AJS 

Judicial Magistrate 1st Class Sonitpur, at Tezpur 

 

G.R. Case No. 690/2011  

under Section 279,304(A), 338, 427 IPC 

 

        STATE OF ASSAM 

VERSUS 

DILIP THAPA 

S/O MD ABDUL JALIL 

R/O MURHATETELI 

PS: TEZPUR,  

DIST: SONITPUR, ASSAM 

……………..ACCUSED PERSON 

 

  

Date of evidence: 02.01.2014, 27.05.2014, 22.10.2014, 

 09.06.2016, 09.10.2017, 

 07.03.201803.12.2018, 13.02.2020 

Date of argument: 05.10.2021 

Date of judgment: 16.10.2021 

Advocate appeared for the State: Smt. Bandana Boro, 

    Ld. APP 
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Advocate appeared for the accused person: Sri Lal Gupta, 

Kishor Deka, Aparna 

Das 

 

JUDGMENT 

1. The brief fact of the prosecution story is that, one Sri 

Santiram Deka had lodged an Ejahar before the O/C, 

Thelamara P.S. on 10.04.2011 reporting that on 

08.04.2011, at about 07.30 P.M., his brother namely, Sri 

Sushanta Das along with Sri Pujan Sarkar, travelling in a 

new auto rickshaw of one Raju Dey of Dangabasti, was 

returning from Thelamara, collide with one night super bus 

bearing registration No. AS-12C-2574 at Kathonigaon on 

NH-52. As a result, the driver of the auto rickshaw, namely 

Raju Dey died on the spot and his brother namely, Sri 

Sushanta Das along with Sri Pujan Sarkar got grievous 

injury. 

2. On receipt of the FIR, Police registered a case as 

Thelamara P.S. Case No. 33/2011 under Sections 279, 

304(A), 338, 427 IPC and conducted investigation into the 

matter. On completion of the investigation, the police 

submitted the charge-sheet against the accused person 

under Sections 279, 304(A), 338, 427 IPC and forwarded 

to face trial before the Court. 

3. On receipt of summon the accused person was 

appeared before the court. Copies of relevant documents 

were furnished to the accused person under Section 207 of 

Cr.P.C. After perusal of the relevant documents and 
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hearing both sides particulars of offence under Sections 

279, 304(A),338, 427 IPC were explained to the accused 

by my learned Predecessor to which he pleaded not guilty 

and claimed to be tried. 

4. In support of the case, prosecution examined 9 

(Nine) witnesses. After closure of prosecution evidence, 

the statement under Section 313 of Cr.P.C.is dispense with. 

Defense declined to adduce evidence. Heard the argument 

put forwarded by the learned Counsel for both the sides as 

well as gone through the evidences available on record. 

5. Upon hearing both the parties and on perusal of the 

case record, the following point for determination was 

formulated by this Court. 

POINTS FOR DETERMINATION 

(A) Whether the accused person, on 08.04.2011, at 

about 07.30 P.M. had drove one night super bus bearing 

registration No. AS-12C-2574 at Kathonigaon on NH-52 in 

a rash and negligent manner on a public way and thereby 

committed an offence punishable under section 279, IPC? 

(B) Whether the accused person, at around the same 

time and at the same place, caused the death of Raju Dey 

by his rash and negligent driving and thereby committed 

an offence punishable under section 304 –A, IPC?  

(C) Whether the accused person, at around the same 

time and at the same place, caused grievous hurt to Sri 

Sushanta Das and Sri Pujan Sarkar by his rash and 

negligent driving and thereby committed an offence 

punishable under section 338, IPC?  
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(D) Whether the accused person, at around the same 

time and place, committed mischief causing wrongful loss 

or damage to the informant and thereby committed an 

offence punishable under section 427, IPC? 

6. I have heard the learned counsels on both side and 

have gone through the evidence on records which have 

been outlined below. 

 

DECISION AND REASONS THEREOF 

7. In this case prosecution examined 9 (Nine) 

witnesses.  

8. PW-1 (Sri Santiram Das) in his evidence stated that 

he was not present at the time of the incident. He arrived 

at the place of occurrence only after the incident had 

occurred. In his cross examination he stated that he did 

not know who had drove the bus. Nevertheless, he did not 

mention any rashness or negligence on the part of the 

accused. Exhibit 1 is the FIR, Exhibit (1) is his signature. 

9. PW-2 (Sri Sushanta Das) was one of the victim and a 

co-passenger in the auto rickshaw. However, he had only 

mentioned that the night super bus came from Dhekiajuli 

side and over took a truck and dashed the auto rickshaw, 

wherein they travelled. After hitting, the auto rickshaw was 

dragged by the night super to a distance of 100 metre.  

Later, he came to know that the night super bus belongs 

to Mahaveer Chetia and name of the driver of the bus was 

some Thapa.  
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In his cross examination he deposed that he was sitting on 

the back seat of the auto rickshaw and that was not 

possible to see out from the back seat.  

10. PW-3 (Pujan Sarkar), was another victim and co-

passenger in the auto rickshaw. He had only mentioned 

that one night super bus came from opposite direction and 

knocked the auto rickshaw and dragged the auto rickshaw 

to some distance. He also later came to know that the 

night super bus belongs to Mahaveer Chetia and name of 

the driver of the bus was some Thapa.  

11. PW-4, (Sri Prosenjit Das), did not see the incident 

personally. When he was returning to his home, he had 

noticed an accident was occurred on National highway. He 

further stated that he did not know who had driven the 

bus.  

12. PW-7 (Dr. Gopendra Mohan Das) in his evidence 

stated that he did post mortem of the dead body of Raju 

Dey. In his opinion, the cause of death was due to shock 

and haemorrhage sustained by the deceased. 

13. Other witnesses are stated in their evidence that they 

were not present at the time of the accident. 

14. It must be understood that the terms "rash" and 

"negligence" have not been defined in the IPC and both 

the words are not synonymous. Rashness is an act done in 

the hope that no untoward consequence will ensue though 

the person is aware of the likelihood of such consequence. 

On the other hand, negligence is acting with the awareness 

that harmful or mischievous consequences will follow. If a 
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person does an act with utter indifference of the 

consequence of which he may be conscious, which he 

hoped may not take place, he is said to be rash. 

Negligence is failure to take that precaution, which a 

reasonable and prudent person is expected to take. 

15. It is quite evident that there is no material 

whatsoever to suggest that the accused person was rash at 

the time of the incident.  

16. That being said, I want to point out here that when 

PW-1 was cross-examined, he stated that he had no 

knowledge for whose fault, the accident was occurred. The 

learned Assistant Public Prosecutor has argued that this 

was clearly an act of negligence on the part of the accused 

person and it was because of this that the incident 

occurred.  

17. In the absence of proof of either rashness or 

negligence on the part of the accused person, the offence 

under section 279, IPC stands not proved. 

18. As far as the death of Raju Dey is concerned, all the 

PWs have concurred on this point. The defence too has not 

disputed it.  

19. So from the evidence of the PWs above mentioned it 

can be seen that none of the said PWs have implicated the 

accused person to be the driver of the offending vehicle 

and said him to have committed this accident.  

20. Now, from the evidence of the PWs it can be seen 

that none of them had implicated the accused to have 

committed this accident. Also none of them are eye 
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witnesses and had not stated due to whose fault the 

accident was occurred.  

21. So, from the evidence on record it can be seen 

nothing incriminatory has transpired against the accused 

person and in fact he has not even been implicated in this 

case by the PWs. 

22. However, the offences under Sections 304-A, 338, 

IPC are predicated on the proof of rashness or negligence 

on the part of the accused person. Unfortunately for the 

prosecution, that has not been the case here. As such, the 

offences under Sections 304-A, 338 IPC also stand not 

proved.  

23. The accused is also facing allegations of an offence 

under Section 427 IPC. However, there is not an iota of 

evidence to suggest that the accused person caused 

wrongful loss or damage to the informant or any other 

person. This negates the offence under Section 427, IPC as 

well. 

24. Situated thus, all the points for determination are 

decided in the negative 

 

ORDER 

25. Accordingly, the accused person, Sri Dilip Thapa, is 

acquitted of the offences under sections 279,304-A, 338, 

427 IPC and set at liberty forthwith.  

26. The custody of the seized vehicle and its documents 

is made absolute in favour of the registered owner thereof.  
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27. The bail bond furnished by the surety is extended for 

a period of six months.  

 Given under my hand and seal of this court on this 

16th day of October, 2021 at Sonitpur, Assam. 

        

  

        

Priyanka Saikia, AJS 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 
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APPENDIX 

1. Witnesses for Prosecution  

PW-1: Sri Santiram Das 

PW-2: Sri Sushanta Das 

PW-3: Sri Pujan Sarkar 

PW-4: Sri Prosenjit Das 

PW-5: Sri Nityaranjan Paul 

PW-6: Sri Nityananda Paul 

PW-7: Sri Sanjay Phani 

PW-8: Dr. Gopendra Mohan Das 

PW-9: Nurul Haque. 

2. Prosecution Exhibits  

Exhibit 1- Ejahar 

Exhibit 2- Inquiry Report. 

Exhibit 3- Seizure List 

Exhibit 4- Post Mortem Report. 

 

 

 

Priyanka Saikia, AJS 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 

 

 

 

 


